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AGENDA FOR TODAY

• Designing a Wellness Program

• Compliance Issues

• Challenges Following Court’s Decision to 
Vacate EEOC Rules

• Administrative Essentials
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WHAT IS A WELLNESS 
PROGRAM?

• Any program implemented by employers to encourage 

employees to improve their health or prevent disease

• Benefit to employers

▪ Reduces overall health care costs

▪ Increases employee health and 

productivity
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Design Considerations

• Average health plan costs continue to rise (final rate increases 
averaged 9.8% in 2018)

▪ Larger group plans have seen greater increases than smaller plans

▪ Costs vary by region (e.g., the northeast region is historically more 
expensive than central US), and by industry (e.g., utilities sector is 
historically more expensive than the transportation sector)

• Many employers utilize wellness programs as part of their 
long-term strategy for decreasing health plan costs, reducing 
employee absenteeism, and improving workers’ health

▪ Recent JAMA study showed that wellness programs may not actually 
improve these metrics
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Design Considerations

Trends in employer wellness programs:

• In 2018, 14.9% of all employers offered 
comprehensive wellness programs (36.6% 
decrease from 2017)

▪ HRAs have decreased by 8.4% since 2014

▪ Most popular form of wellness incentives are in 
the form of gift certificates or health club dues

• Wellness programs are most prevalent 
among Northeast employers (25.3%), 
plans sponsored by government/education 
employers (23.6%), and larger groups 
(45.7% for groups with 500 to 999 
employees, and 49.4% for groups with 
1,000+ employees)



fisherphillips.com

Design Considerations

• Multiple laws govern wellness programs and employers should not 

rely on third party vendors or carriers for compliance

• Simplicity is key – too many rules and targets result in employees 

seeking rewards not results

• General education programs are one approach - screening and 

interventions, with incentives tend to provide the best outcomes

• Talk to your health plan advisors - wellness programs come in all 

shapes and sizes
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Compliance Issues
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Multiple Compliance Concerns

ERISA GINA

Wellness 
programs

Tax 
Code

ADEA

STATE 
LAWS

TITLE 
VIIHCR

FLSA

COBRA

HIPAA

ADA
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TENSION IN THE LAW OF 
WELLNESS PROGRAMS

• Federal Laws impacting wellness programs have 

conflicting goals

▪ Some encourage programs and other measures to encourage 

healthy lifestyles

▪ Others prohibit discrimination based on health status or 

disability
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Healthcare Reform/HIPAA

HIPAA prohibits discrimination by group health plans based on 
“health factors,” such as: health status, medical conditions, 
claims experience, medical history, receipt of health care, 
genetic information, or evidence of insurability or disability

• Wellness Program Exception!

ACA expanded HIPAA to encourage                                        
more wellness programs
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Healthcare Reform/HIPAA

Which Plans are Subject to HIPAA and ACA rules?

• Participatory

• Health Contingent (Activity Only)

• Health Contingent (Outcome-Based)
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PARTICIPATORY PROGRAMS

•Either do not offer a reward, or give reward for 
participation in the program regardless of results

▪Reward for participating in health assessment

▪Weight loss programs

▪Gym membership reimbursement

▪Tobacco cessation programs (as long as reward is without 
regard to whether employee quits smoking)

▪Classes in nutrition or healthy living 

▪Waiver of health plan cost-sharing for preventive items or 
services
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HEALTH-CONTINGENT 
PROGRAMS

• Condition eligibility for a reward, 

or impose a surcharge, based upon 

certain health factors or the 

participant’s ability to meet specific 

health standards

• No prize just for participating
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Healthcare Reform/HIPAA

• Two types of “health-contingent” programs:

▪ Activity-Only

• Tobacco cessation coaching programs

• Diet programs (but not biggest loser!)

• Walking or other exercise programs

• Health coach meeting required only of employees showing risk factors on HRA

▪ Outcome-Based

• BMI below 30

• Cholesterol below 200

• Tobacco-free

• Weight loss goals met
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Healthcare Reform/HIPAA

•Distinction between participatory and “health 
contingent” is whether reward is tied to:

HEALTH STATUS
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Healthcare Reform/HIPAA

• To qualify for wellness program exception, the program 
must meet certain conditions:

▪ Participatory programs must only be offered to “similarly 
situated” individuals, regardless of health status

• No limit on financial incentives – but ADA/GINA (unclear what’s 
appropriate under current laws; but more on that later)

▪ Health-contingent programs must meet 5 factor test (activity-
only and outcome-based)
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Healthcare Reform/HIPAA

•Five Factor-Test:

1. Qualify for the reward at least once/year

2. Total reward may not exceed 30% (50% for tobacco 

prevention programs) of total cost of coverage (EE 

or Family)

3. Reasonably designed to promote health or prevent 

disease
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Healthcare Reform/HIPAA

• Five Factor Test (cont.):

4. Full reward must be available to all similarly situated individuals

• Must provide reasonable alternative standard (or waiver of standard)

▪ For Activity-Only may require proof unreasonably difficult or medically inadvisable to 

participate due to medical condition

▪ Must allow reasonable alternative to any outcome-based program to anyone who does not 

meet the initial standard (effectively eliminates employer’s ability to enforce any outcome-

based standard against a participant)

5. Disclosure of reasonable alternative standard (or waiver) in all plan 

materials describing the wellness program terms

• SPD

• Open Enrollment

• Sample language on DOL website
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REASONABLE ALTERNATIVE
PLAN LANGUAGE

“Your health plan is committed to helping you achieve your best 

health. Rewards for participating in a wellness program are 

available to all employees. If you think you might be unable to 

meet a standard for a reward under this wellness program, you 

might qualify for an opportunity to earn the same reward by 

different means. Contact us at [insert contact information] and we 

will work with you (and if you wish, with your doctor) to find a 

wellness program with the same reward that is right for you in 

light of your health status.”
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REASONABLE ALTERNATIVES

•Bonus or discount for acceptable cholesterol 

▪Alternative: Attend cholesterol training session

•Bonus or discount for acceptable BMI

▪Alternative: Participate in a walking program

•Surcharge for persons who use tobacco products

▪Alternative: Participate in smoking cessation program, even if the person 

continues to smoke
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Americans with Disabilities Act (ADA)

• Prohibits discrimination by employers on basis of disability in regard to terms, 
conditions and privileges of employment

▪ Discrimination includes:

• Requiring medical examinations; and

• Making inquiries as to whether employee has disability unless such exam or inquiry is:

o Job-related and consistent with business necessity

• Must provide equal opportunity for disabled employees to participate in 
programs and offer reasonable accommodations

• Employers should be cautious in how information obtained in wellness programs is 
used – document employment records!!
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Americans with Disabilities Act (ADA)

• Final Regulations Issued in May of 2016 (effective July 18, 2016; employers must 

comply for plan years beginning on or after January 1, 2017)

• Addressed primary concerns of EEOC:

▪ Employer’s use of disability-related inquiries

▪ Incentives rendering “voluntary” program involuntary

• Primary Requirements:

▪ Voluntary

▪ Reasonable Alternatives

▪ Employee notice regarding medical information collection  

▪ Reasonably designed to promote health

▪ Privacy/security protections with regard to wellness information

▪ 30% incentive limits no longer applicable!
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Final Rules: ADA

Disability-
related 
Inquiry

Medical 
Exams

Require 
Wellness 

Program to 
Meet ADA
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Genetic Information Nondiscrimination 
Act (GINA)

• Prohibits discrimination by GHPs, insurers, and employers due to 

individual’s “genetic information”

▪ Title I restricts collection and use of genetic information by GHPs 

and insurers

• Enforced by DOL, IRS, and HHS

▪ Title II prohibits employment discrimination based on genetic 

information

• Enforced by EEOC
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GINA – Title I

• Title I generally prohibits group health plans from:

▪ Adjusting premium or contributions amounts based on genetic 

information;

▪ Requesting/requiring genetic testing;

▪ Requesting/requiring/purchasing genetic information for 

underwriting purposes or in connection with open enrollment

• No HRA during open enrollment
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GINA – Title II

• Title II generally prohibits employers from discriminating against 

employees or applicants because of genetic information

▪ DOL/HHS/IRS enforce GINA Title I

▪ EEOC enforces GINA Title II (employment)

• Exception for voluntary wellness program

▪ Individuals must provide prior knowing, voluntary and written 

authorization
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GINA: Final Rules

• Final Regulations issued May 2016 

• Wellness program must be —

▪ Reasonably designed to promote health or prevent disease

• Same standard as HIPAA and ADA rules

▪ Voluntary

• No penalties for withholding genetic information

• No incentives for providing genetic information

▪ Authorized

• Individual must give voluntary, knowing, and written authorization after proper notice, 
before providing genetic information

o Notice must describe information that will be obtained, general purposes for which it will be used, 
and disclosure restrictions

o Similar to notice requirements in ADA regulations (although ADA regulations do not require prior 
written authorization)
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GINA: Final Rules

• Incentives for family members

▪ Medical history of spouse or other family member is 

employee’s genetic information

▪ Offering incentives in return for a spouse providing health 

information would seem to violate GINA

▪ Final GINA regulations provide a compromise for spouses 

under Title II, but not Title I
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GINA: Final Rules -Vacated Sections

• Final regulations:  Employer may offer incentive in return 

for spouse’s information if—

▪ Part of wellness program providing health or genetic services

▪ Questions ask only about spouse’s past or current health status 

(“manifestation of disease and disorder”)

• No family medical history or genetic test results

• No health or genetic information about employee’s children

▪ Spouse provides written authorization

▪ 30% maximum incentive
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EEOC Final Rules under ADA/GINA

• Effective January 1, 2019, court vacated two 
aspects of the EEOC’s ADA and GINA related 
wellness program regulations from 2016

▪ 30% rule under the ADA

▪ Allowing incentive for genetic information

o May still offer reward for completion of HRAs that 
include questions about family medical history or other 
genetic information, but must make clear that reward is 
available regardless of whether the participant answers 
questions regarding genetic information

• December 20, 2018, the EEOC released final rules 
vacating the affected portions of the 2016 rules
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EEOC Final Rules under ADA/GINA

• Employers subject to ADA/GINA are again faced with 
uncertainty as to their wellness program incentives

• Options include:

▪ Remove wellness incentive/penalty for programs subject to the 
ADA/GINA (most conservative approach)

▪ Maintain status quo until new EEOC wellness incentive rules are 
released (EEOC is unlikely to challenge an employer that 
voluntarily complies with the rescinded incentive limits)

▪ Follow HIPAA/ACA wellness rules and ignore the EEOC’s 
“voluntary” requirement until we get further guidance from the 
EEOC (essentially what employers were doing before the EEOC 
issued the regs)

• No guarantee that the wellness program won’t be challenged by EEOC
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Administration
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Confidentiality Requirements

• ADA
▪ Employer may only receive medical information in aggregate form except as needed for 

administration of a health plan

▪ Employee may not be required to agree to sale, exchange, sharing, transfer, or other 
disclosure or medical information except to extent permitted to carry out specific activities 
related to wellness programs

▪ Employer may not require employee to waive ADA’s confidentiality protection as condition 
for participating in wellness program or receiving incentive

• GINA

▪ Individually identifiable information must be kept confidential (similar to ADA 
restrictions)

• HIPAA

▪ Privacy/Security Rules
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Payroll Deduction Administration

• Applying a discount to an employee’s premium

• Changing premium amounts

• Giving money back to employees based on their 

participation in the wellness program

▪ Cash or gift cards of any amount are taxable

• Rewards may not be paid in subsequent plan year 

and employer must provide retroactively to plan 

year for which incentive is earned

• Beware of FICA Savings Wellness Programs – no 

double dipping!
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Administrative Best Practices

• Have a written wellness program that is reviewed by counsel

• For “reasonable alternative standards”:

▪ If it is completion of an educational program, make the educational program available or assist the employee 
in finding a program (can’t require an individual to find a program unassisted, and can’t require them to pay 
any program fee)

▪ If it is a diet program, you are not required to pay for the cost of food, but must pay any membership or 
participation fee

▪ If an individual’s personal physician provides recommendations, work with them to develop a reasonable 
alternative standard

▪ Time commitment required must be reasonable (beware FLSA issues in requiring employees to devote 
unpaid time to wellness activities) 

• Don’t forget about compliance requirements for ERISA plans (e.g., Form 5500, SPD, 
claims procedures)

▪ Stand-alone wellness program can be a separate group health plan
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TAKEAWAY POINTS

• Begin with expert assistance 

and planning

• Make all wellness program 

initiatives voluntary

• Do not exceed reward or 

surcharge limits

• Provide alternative standards

• Keep health information 

confidential

• Beware asking for genetic 

information 

• Satisfy all notice 

requirements

• Evaluate program (and law) 

as it develops
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Final Questions
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Thank You
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