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QUESTION ANSWER 

Q&A-1 For the incentive limits (30%), is that 
the total premium or the employee’s 
portion of the premium? 

It’s the total premium (employee plus employer) – but be 
careful. For HIPAA purposes, you can look at the total 
family premium if someone has chosen family coverage. 
Based on the EEOC rules, you can only look at single-
employee premium rates regardless of the actual coverage 
level chosen.  

Q&A-2 Can you clarify the 30% incentive 
cap?  Is the 30% referring to the 
total premium cost to the employer 
or the employee contribution?   

Great minds think alike – please see above.  

Q&A-3 Two questions - Can an employer 
charge more for insurance 
contributions to smokers? 

Second question is - If the company 
charges a stand-alone fee to a 
smoker, does that need to be 
dropped as soon as an employee 
reports being smoke free or can we 
put a condition that they must be 
smoke free for a year before the fee 
is dropped? 

An employer can charge more for insurance premiums to 
smokers as long as they follow the HIPAA 
nondiscrimination rules, which include, but are not 
limited to, capping the incentive amount and allowing an 
alternative (such as a smoking cessation class or doctor’s 
note) so that a smoker can receive the same discount for 
the whole year.  

You need give smokers a reasonable chance to qualify for 
the discount such as the examples above – as to requiring 
someone to be smoke-free for a given period, this would 
be a facts and circumstances question to review with your 
attorney and your policy would need to be clearly written. 



QUESTION ANSWER 

Q&A-4 If there is an outcome-based 
program component that rewards 
employees for tobacco free status 
with a reduced healthcare premium, 
can the employer offer as the 
reasonable alternative to tobacco free 
status of the option to complete a 
tobacco-use cessation program. And 
then offer some options for such a 
program. I think you’re saying “No” 
this still violates ADA. I’m unclear 
what the ADA violation is here. 

I’m sorry if I was unclear – Yes, if a company offers a 
tobacco discount and an alternative is offered such as 
attending cessation classes without needing to stop 
smoking in order to receive the discount, then that is fine 
given that all other HIPAA requirements are met. There 
is no ADA violation. What I was trying to say (perhaps 
unartfully) is that there’s no way to have a pure smoker / 
nonsmoker discount program. You must give the reward 
to smokers who complete the tobacco cessation 
program, even if they don’t quit smoking.  

Q&A-5 Regarding offering the full reward in 
exchange for program completion 
(in this case, tobacco cessation): We 
were considering a limit on how long 
a person can complete a tobacco 
cessation program in order to receive 
a premium discount for the entire 
plan year (full reward).  For example, 
a smoker would have until 3/31/19 
to complete a program for a 
premium discount for the entire year.  
Anyone who completes a program 
after 3/31/19 would earn the 
premium discount on a go-forward 
basis from the time they submit their 
certificate of completion.  What do 
you think about that? 

Yes – as long as the classes are easily accessible during 
those three months and that is reasonable for your 
employees, that is fine.  


