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This presentation provides general information regarding its subject and 
explicitly may not be construed as providing any individualized advice 
concerning particular circumstances. Persons needing advice concerning 
particular circumstances must consult counsel concerning those 
circumstances. Indeed, health care reform law is highly complicated and it 
supplements and amends an existing expansive and interconnected body of 
statutory and case law and regulations (e.g., ERISA, IRC, PHS, COBRA, 
HIPAA, etc.). The solutions to any given business’s health care reform 
compliance and design issues depend on too many varied factors to list, 
including but not limited to, the size of the employer (which depends on complex 
business ownership and employee counting rules), whether the employer has a 
fully-insured or self-funded group health plan, whether its employees work full 
time or part time, the importance of group health coverage to the employer’s 
recruitment and retention goals, whether the employer has a collectively-
bargained workforce, whether the employer has leased employees, the cost of 
the current group health coverage and extent to which employees must pay that 
cost, where the employer/employees are located, whether the employer is a 
religious organization, what the current plan covers and whether that coverage 
meets minimum requirements, and many other factors.
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Kathleen Barrow, Shareholder, Jackson Lewis, P.C. 

o Over 20-years experience in ERISA employee benefit, executive compensation and 

employment-related tax matters

o Practice focuses on employer and plan defense of IRS and DOL audits of plans, payroll and 

compensation systems

o Over 20-years experience litigating employee plan and compensation-related tax issues 

before the United States Tax Court, US District Courts and Courts of Appeal

o Has trained over 5000 employers nationwide on issues arising under the Affordable Care Act
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“Affordable contribution”= Employee’s required contribution must 

not exceed 9.5% of the employee’s household income.

The 9.5% figure is adjusted for inflation.  This figure represents the 

point at which a taxpayer will be exempt from the individual penalty.

The term “Contribution” refers to the employee’s contribution to the 

lowest level of coverage (Bronze coverage on the Healthcare 

Exchange) for self-only coverage.
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“Household income”  = taxpayers modified adjusted gross income + 

the aggregate of modified adjusted gross income of all members of 

the family considered in determining family size (i.e., who the 

taxpayer may claim a Code section 151 deduction (self, spouse 

and dependents)), and who is required to file a tax return

Code section 151 = the allowed deductions for claimed for self and 

spouse and exemptions for dependents
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Modified Adjusted Gross Income = gross income PLUS

o Any amount excluded under Code section 911, and

o Any tax exempt interest received by the taxpayer,  and

o Any portion of Social Security benefits NOT included in income 

under Code section 86

This definition of modified adjusted gross income is unique to the 

ACA---

o Code section 911= Foreign earned income (US residents earing income 

while living abroad)—the amount excluded from US income

o Code section 86 defines the amount of Social Security that may be 

excluded from income 
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Safe Harbors were published by Treasury to allow employers to 

demonstrate affordability without knowing all the employees’ 

household income data.

Safe Harbors are published in the Treasury Regulations:

o Form W-2 Safe Harbor

o Rate of Pay Safe Harbor

o Federal Poverty Line Safe Harbor

o NOTE: Safe harbor thresholds are indexed to tax credit eligibility line—

• 2015—we examine whether contribution is 9.56% of employee’s household income

• 2016-we examine whether contribution is 9.66 % of employee’s household income 

– IRS Notice 2015-87
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The ALE may choose which safe harbor to rely upon

The ALE may create reasonable classifications of 

employees and apply different safe harbors to different 

classes of employees

o Reasonable classification examples are by geographic location, wages, 

FLSA exempt or non-exempt, or job categories 

BUT, to be eligible to take advantage of the safe harbor

o The ALE must offer full-time employees and their dependents minimum 

essential coverage; and

o The ALE’s health coverage plan must offer minimum essential coverage
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If the ALE appropriately relies on safe harbor

o The ALE may NOT be assessed an affordability penalty under 

the ACA

o BUT, if the employee’s household income is such that the 

employer’s contribution for lowest cost self-only coverage is 

more than 9.66% of the employee’s household income (for 

2016)—that employee may still be entitled to a tax credit or 

premium subsidy.

o The impact of this is that the employer may receive an 

assessable penalty notice—but will be able to defend by 

showing appropriate safe harbor reliance.
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This safe harbor is based upon the employee’s Box 1, 

W-2 wages

o For 2016, the ALE will look at whether the contribution is more than 

9.66% of the employee’s wages as reported in Box 1 of the W-2.

• Note:  Box 1 does NOT include pre-tax deductions for 401(k) 

contributions, Code section 125 plan contributions, HSA 

contributions, etc.

Example: Employee for Full Calendar Year. Employee A is employed from January 1, 2015 

through December 31, 2015. The employer offers Employee A and A's dependents 

minimum essential coverage during that period that meets the minimum value 

requirements. The employee contribution for self-only coverage is $1,200 for the calendar 

year. For 2015, Employee A's Form W-2 wages are $24,000. Because the employee 

contribution for 2015 is less than 9.56% of Employee A's Form W-2 wages for 2015 

($1,200 is 5% of $24,000), the coverage offered is treated as affordable with respect to 

Employee A for 2015.*  Treas. Reg. § 54.4980H-5(e)(2)(v), Example 1.
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To be able to rely upon this safe harbor

o The employee’s Box, 1, Form W-2 wages must be consistent 

within the year; or

o The employee’s contribution must be a consistent percentage of 

the Form W-2 wages (for example, 8% of Box 1, Form W-2 

wages monthly).

o Note the consequence to this is that the ALE will not be able to 

raise contribution amounts during the calendar year.

o For new employees—Form Box 1, W-2 wages are calculated for 

the proportion of the year the employee was offered coverage—

and that proportion is applied to the 9.66% (for 2016) amount.
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The Box 1, Form W-2 wage approach actually looks back to determine 

whether the ALE is entitled to the safe harbor in the year reported on the 

Form W-2.

For the ALE to assure it is entitled to the safe harbor going forward, the ALE 

must determine what the employees will earn in the upcoming year and 

what will be reported in Box 1.  

Box 1, Form W-2 wages approach will not apply if employee 

o Changes 401(k) elective deferral amounts

o Receives profit-sharing contributions

o Has a family event compel change in FSA contributions

This method simply does not work for variable hour employees.
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This method is the easiest to apply on a prospective 

basis

The calculation used assumes 130 hours worked 

(regardless whether these hours are actually worked)

The calculation may be done monthly—to take into 

account an employee’s change in pay rate mid-year

The calculation is:

o Employee’s hourly rate x 130 hours= monthly wage

o The ALE’s plan is affordable if the employee’s contribution is not 

more than 9.66% (in 2016) of the monthly wage.
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The monthly rate of pay will not apply if the employee’s 

hours of work are lowered due, for example, to a 

reduction of force

Subject to above, if the employee works 1 day in a 

calendar month, the calculation is applicable for an entire 

month
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Rate of Pay Safe Harbor-Hourly Employee. Employee D and D's dependents are offered 

minimum essential coverage that provides minimum value. For the 2016 calendar year, 

D's employer is using the rate of pay safe harbor to establish premium contribution 

amounts for full-time employees paid at a rate of $7.25 per hour (the minimum wage in 

the employer's jurisdiction), for each calendar month of the entire 2016 calendar year. 

The employer can apply the affordability safe harbor by using an assumed monthly 

income amount that is based on an assumed 130 hours of service multiplied by $7.25 per 

hour ($942.50 per calendar month). To satisfy the safe harbor, the employer would set 

the employee monthly contribution amount at a rate that does not exceed 9.66% of the 

assumed monthly income of $942.50. D's employer sets the employee contribution for 

self-only coverage at $85 per calendar month for 2016.

Because $85 is less than 9.66% of the employee's assumed monthly income at a $7.25 

rate of pay ($85 is 9.01% of $942.50), the coverage offered is treated as affordable under 

the rate of pay safe harbor for each calendar month of 2016.*

Treas. Reg. § 54.4980H-5(e)(2)(v), Example 4.

16



Taxpayers with income below 100% of the federal poverty line are not 

eligible for a tax credit—therefore an ALE cannot be assessed an ACA 

assessable penalty with regard to that employee

An ALE who sets contribution for self-only, lowest cost coverage at not more 

than 9.66% (for 2016) of the amount that is 100% of the federal poverty line 

will always have “affordable” coverage.

ALE may rely upon the federal poverty line amount 6 months prior to the 

plan year for employer contribution maximum amount

Calculation for affordable monthly contribution is:

o 9.66% x federal poverty line amount/12 months in a year=maximum monthly contribution 

amount for lowest cost self-only coverage
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Employee F is employed by his employer from January 1, 2015 through December 31, 

2015. Employee F and his dependents are offered minimum essential coverage during 

that period that provides minimum value. The employer uses the look-back measurement 

method. Under that measurement method as applied by the employer, Employee F is 

treated as a full-time employee for the entire calendar year 2015. Employee F is regularly 

credited with 35 hours of service per week but is credited with only 20 hours of service 

during the month of March 2015 and only 15 hours of service during the month of August 

2015. Assume for this purpose that the federal poverty line for 2015 for an individual is 

$11,670. With respect to Employee F, the employer sets the monthly employee 

contribution for employee single-only coverage for each calendar month of 2015 at 

$92.97 (9.56% of $11,670, divided by 12).

Regardless of Employee F's actual wages for any calendar month in 2015, including the 

months of March 2015 and August 2015, when Employee F has lower wages because of 

significantly lower hours of service, the coverage under the plan is treated as affordable 

with respect to Employee F, because the employee contribution does not exceed 9.56% 

of the federal poverty line.*  Treas. Reg. § 54.4980H-5(e)(2)(v), Example 6.
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Final Treasury Regulations—wellness programs that are non-

discriminatory and which provide a monetary incentive or premium

discount for compliance are not taken into account to reduce the

employee’s contribution cost—with one exception—

Non-discriminatory wellness program incentive that reduces an

employee’s contribution cost related to tobacco use or smoking

cessation WILL be taken into account for purposes of affordability

analysis—

This rule applies regardless whether any particular

employee/participant uses tobacco. Thus, a higher contribution cost for

a health plan will NOT be taken into account for affordability, where

non-smokers pay a lesser sum for the same coverage
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ALE contributions to a Health Savings Account are not 

factored into “affordability” because HSA assets may not be 

used by employees to pay premiums or contributions to the 

health plan

For Health Reimbursement Accounts (HRAs) newly 

available employer contributions to an HRA may be 

counted toward the “affordability” of an integrated minimum 

essential coverage/minimum value health plan, so long as 

the HRA amounts may be used for contribution payments
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Assume that the employee contribution for health coverage under an employer's major 

medical group health plan is $200 per month. For the current plan year, the employer 

makes newly available $1,200 under an HRA that employees may use to pay the 

employee share of contributions for the major medical coverage, pay cost-sharing, or pay 

toward the cost of vision or dental coverage. The HRA satisfies all requirements for 

integration with the major medical group health plan as provided in Notice 2013-54. In 

this example, the $1,200 employer contribution to the HRA reduces the employee's 

required contribution for the coverage under Code §§ 36B and 5000A. For purposes of 

Code § 4980H(b) and the related reporting under Code § 6056, the employee's required 

contribution for the major medical plan is $100 ($200 − $100) per month because 1/12 of 

the $1,200 HRA amount is taken into account each month as an employer contribution 

whether or not the employee uses the HRA to pay the employee share of contributions 

for the major medical coverage.*

IRS Notice 2015-87, 2015-52 I.R.B. 889, Q/A-7.
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(1) the employer offers a group health plan to the employee that provides minimum value 

pursuant to Code § 36B(c)(2)(C)(ii); (2) the employee receiving the HRA is actually 

enrolled in a group health plan that provides minimum value pursuant to Code §

36B(c)(2)(C)(ii), regardless of whether the employer sponsors the plan (non-HRA MV 

group coverage); (3) the HRA is available only to employees who are actually enrolled in 

non-HRA MV group coverage, regardless of whether the employer sponsors the non-

HRA MV group coverage (for example, the HRA may be offered only to employees who 

do not enroll in the employer's group health plan but are enrolled in other non-HRA MV 

group coverage, such as a plan maintained by an employer of the employee's spouse); 

and (4) under the terms of the HRA, an employee (or former employee) is permitted to 

permanently opt out of and waive future reimbursements from the HRA at least annually, 

and, upon termination of employment, either the remaining amounts in the HRA are 

forfeited or the employee is permitted to permanently opt out of and waive future 

reimbursements from the HRA.
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Facts. Employer A sponsors a group health plan that provides minimum value and an 

HRA for its employees. Employer A's HRA is available only to employees who are 

either enrolled in its group health plan or in non-HRA MV group coverage through a 

family member. Under the terms of Employer A's HRA, an employee is permitted to 

permanently opt out of and waive future reimbursements from the HRA both upon 

termination of employment and at least annually.

Employer A employs Employee X. Employee X chooses to enroll in non-HRA MV 

group coverage sponsored by Employer B, the employer of Employee X's spouse, 

instead of enrolling in Employer A's group health plan. Employer A and Employer B 

are not treated as a single employer under Code § 414(b), (c), (m), or (o). Employee 

X attests to Employer A that he is covered by Employer B's non-HRA MV group 

coverage and that the coverage provides minimum value.

Conclusion. Employer A's HRA is integrated with Employer B's non-HRA MV group 

coverage for purposes of the annual dollar limit prohibition and the preventive 

services requirements. Document Title: Notice 2013-54, 2013-40 IRB 287 -- IRC Sec(s). 105, 09/13/2013

Checkpoint Source: © 2016 Thomson Reuters/Tax & Accounting. All Rights Reserved.
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General Rule for Flex Credits:  For “affordability” purposes, 

the flex credits will be credited to ALE (meaning they will 

not be deemed part of the employee’s cost of contribution) 

if:

 The employee may not elect to take the credit as cash

 The employee may use amount to purchase minimum essential 

coverage with minimum value and

 The Flex plan amounts may only be used to pay for Code 

section 213 medical expenses
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Non-flex plan credits may be used to reduce employee 

contributions to minimum essential coverage plans if

 The ALE’s flex plan was adopted before December 31, 2015, or

 The non-flex contribution amount is substantially increased after 

that date
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Example 1: Health Flex Contribution. Widgets, Inc. offers major medical coverage 

through a cafeteria plan. An employee electing self-only coverage must contribute $200 

per month toward the cost. Widgets offers employer flex contributions of $480 for the 

plan year ($40 per month) that may only be applied toward the employee share of 

contributions for the major medical coverage or contributed to a health FSA. The $480 

employer flex contribution is a health flex contribution. Thus, it reduces the employee's 

required contribution for employer shared responsibility purposes. It is taken into account 

as an employer contribution (and therefore reduces the employee's required contribution) 

regardless of whether the employee elects to apply it toward the employee contribution 

for major medical coverage or to contribute it to the health FSA. For employer shared 

responsibility purposes and related reporting under Code § 6056 (Form 1095-C), the 

employee's required contribution for the major medical coverage is $160 ($200 − $40) 

per month.

26



Example 2: Non-Health Flex Contribution. Assume the same facts as in Example 1, 

except that Widgets' flex contribution can be used for any benefit under its cafeteria plan 

(including non-health benefits), although it is not available as cash. The $480 employer 

flex contribution is not a health flex contribution and does not reduce the employee's 

required contribution (except to the extent permitted under applicable transition relief). 

For employer shared responsibility purposes and related reporting under Code § 6056 

(Form 1095-C), the employee's required contribution for the major medical coverage is 

$200 per month.

Example 3: Cashable Flex Contribution. Assume the same facts as in Example 2, except 

that Widgets' flex contribution can also be received as cash or other taxable 

compensation. The result is the same as in Example 2 because the flex contribution is 

not a health flex contribution. The result would also be the same as in Example 2 if the 

flex contribution were available to pay for health benefits (but not non-health benefits) or 

as cash or other taxable compensation.

IRS Notice 2015-87, 2015-52 I.R.B. 889
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IRS Guidance expected:  Monetary Incentives for waiving coverage and 

unconditional opt-outs from coverage will be treated as increasing the 

employee’s contribution costs for purposes of affordability and with regard to 

employee’s entitlement to tax credits or subsidies.

An “unconditional opt-out” is one not tied to conditions, such as 

demonstration of spousal coverage.

The above rule will likely apply to all opt-out arrangements adopted after 

December 16, 2015

Until final rule issued, ALEs do not need to apply (for Form 1095-C 

purposes) the monetary incentive as increasing employee contribution

Employees, however may treat unconditional opt out incentives as 

increasing their contribution costs for purposes of tax credits and subsidy 

eligibility
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THE END
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